**Caveat** The CTLA makes no guarantees about the accuracy or efficacy of the following.  Those deciding to rely on the documents and information contained herein do so at their own risk.

The law is fairly straightforward. A Rowbotham order doesn’t compel the Crown or Legal Aid to appoint a lawyer for the accused, because there is no constitutional right to state-funded counsel. But since sections 7 and 11(d) of the Charter guarantee a right to a fair trial, if the accused is unable to receive a fair trial without a lawyer, a court may impose a conditional stay of the charges until a lawyer is appointed at state expense. 

Of course, the onus is on the accused to make out a breach of his or her right to a fair trial. The Alberta Court of Appeal suggests the accused must show there is a “high degree of probability” that the trial will be unfair if the accused is unrepresented. A trial court can reconsider the issue after the trial has commenced, but if the accused then demonstrates on a balance of probabilities that her right to a fair trial has been compromised, the result may be a mistrial.

The case law reveals that the following are the questions a court should consider on a Rowbotham application:

· Is the accused unable to retain counsel through Legal Aid? The accused must have made reasonable, but unsuccessful, efforts to retain a lawyer through Legal Aid. This includes appealing Legal Aid’s decision if initially unsuccessful. If the accused is eligible for Legal Aid but refuses a Legal Aid lawyer, the accused is assumed to have waived his right to state-funded counsel.

· Does the accused lack the financial means to retain private counsel? Some courts suggest this requires the judge to consider how much a private lawyer would cost, and then consider whether the accused could afford to pay the private lawyer. Although the Manitoba Court of Appeal has suggested the accused isn’t required to render himself “destitute,” he is expected to make reasonable pre-trial efforts to ensure he can afford to retain counsel, including saving money and liquidating assets.

· Given the circumstances of the case and of the accused, is it necessary for the accused to be represented by counsel in order to receive a fair trial? There are basically three different aspects of this that need to be considered:

How serious are the charges the accused faces? It may be more difficult for the accused to receive a fair trial if the accused is facing a long jail term. But according to the Alberta Court of Appeal, the fact the accused faces jail, even a lengthy term of incarceration, is not determinative.

· How complicated are the issues, and long will the trial take? For example, a short trial where only credibility is at stake is less likely to require counsel than a longer trial with complicated Charter issues or expert evidence.

· Do the personal circumstances of the accused indicate she is capable of receiving a fair trial if she represents herself? The court should consider the age, education, language skills, intelligence, and other personal characteristics of the accused.
For a good survey of the issues considered on Rowbotham applications, see:

·  SEQ CHAPTER \h \r 1Rowbotham v. The Queen (1988), 1 C.C.C. (3d) 1 (Ont. C.A.)

·  SEQ CHAPTER \h \r 1R. v. Rain (1994), 157 A.R. 385, 25 Alta. L.R. (3d) 1 (C.A.)

·  SEQ CHAPTER \h \r 1R. v. Rain, 1998 ABCA 315, 130 C.C.C. (3d) 167 

·  SEQ CHAPTER \h \r 1R. v. Drury, 2000 MBCA 100, 150 Man. R. (2d) 64

·  SEQ CHAPTER \h \r 1R. v. Cai, 2002 ABCA 299, 170 C.C.C. (3d) 1

·  SEQ CHAPTER \h \r 1R. v. Phillips, 2003 ABCA 4, 172 C.C.C. (3d) 285

·  SEQ CHAPTER \h \r 1R. v. Rushlow, 2009 ONCA 461, 245 C.C.C. (3d) 505

Docket #:__________________

IN THE PROVINCIAL COURT OF ALBERTA

JUDICIAL DISTRICT OF _____________________________

BETWEEN:

HER MAJESTY THE QUEEN

Respondent

-and-

_______________________________________________________

(print your full name)

Applicant / Accused

NOTICE OF APPLICATION FOR FUNDING FOR UNREPRESENTED ACCUSED (ROWBOTHAM APPLICATION)

TAKE NOTICE THAT on the _______ day of ________________, 20____, the Applicant will apply to the presiding Judge of the Provincial Court of Alberta, sitting in Courtroom #_______, in _______________________ Provincial Court, for the following:

1. An order granting the Applicant funding for his defence at trial.

2. A finding that there has been, or that there is a substantial likelihood that there will be, a breach of the Applicant’s rights as guaranteed by section 7 and section 11(d) of the Canadian Charter of Rights and Freedoms unless he is represented by counsel; and

3. An order for a conditional stay of proceedings of the charges before the court, pursuant to section 24(1) of the Canadian Charter of Rights and Freedoms, unless and until such funding for counsel is provided.

AND FURTHER TAKE NOTICE THAT the grounds for this Application are as follows:

1. The Applicant is before the Court on an Information alleging [Information attached]. 

2. The Applicant has applied for Legal Aid funding but was denied. The Applicant appealed this decision but the appeal processes of Legal Aid have been exhausted. 

3. The Applicant is not currently represented by a lawyer and cannot afford to retain a lawyer privately.

4. The case is the result of a complex and detailed investigation, is legally complex and involves substantial disclosure. 

5. Sections 7 and 11(d) of the Canadian Charter of Rights and Freedoms guarantee the Applicant the right to a fair trial. Given the Applicant’s circumstances and the nature of these charges, there is a substantial likelihood that the Applicant will not receive a fair trial in this matter if the Applicant is not represented by a lawyer.

6. Accordingly, the Applicant is entitled to a remedy pursuant to section 24(1) of the Canadian Charter of Rights and Freedoms, and the Applicant requests that a conditional stay of proceedings be imposed until such time as the Crown or Legal Aid makes arrangements to provide the Applicant with a state-funded lawyer.

AND FURTHER TAKE NOTICE THAT the Applicant intends to rely on:

1) the attached Affidavit of the Applicant in support of this Application; and

2) such further and other materials as this Honourable Court may permit.

AND FURTHER TAKE NOTICE THAT the Applicant relies on the following authorities in support of this Application:

1.  SEQ CHAPTER \h \r 1Rowbotham v. The Queen (1988), 1 C.C.C. (3d) 1 (Ont. C.A.)

2.  SEQ CHAPTER \h \r 1R. v. Rain, 1998 ABCA 315, 130 C.C.C. (3d) 167 

ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of ________________________ in the Province of Alberta this _______ day of ______________, 20_____. 
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___________________________







Accused / Applicant
Docket #:__________________

IN THE PROVINCIAL COURT OF ALBERTA

JUDICIAL DISTRICT OF _____________________________

BETWEEN:

HER MAJESTY THE QUEEN

Respondent

-and-

_______________________________________________________

(print your full name)

Applicant / Accused

AFFIDAVIT OF THE APPLICANT

IN SUPPORT OF APPLICATION FOR FUNDING FOR UNREPRESENTED ACCUSED (ROWBOTHAM APPLICATION)

I, _________________________________________, MAKE OATH AND SAY AS FOLLOWS:

[1] I am the Applicant in this matter, and as such, I have personal knowledge of the matters set out herein, except where stated to be based on belief.

[2] I make this Affidavit in support of my application that the charges against me be conditionally stayed until I am provided with a state-funded lawyer.

[3] I am currently: (check one)

Residing at _______________________________, in the ___________ of ___________________________, in the Province of Alberta.

Incarcerated at _________________________________.

Of no fixed address.

[4] I am currently ____________ years old, I was born in _________________________, and I am: (check one)
A Canadian Citizen.

A Canadian Permanent Resident.

Not a Canadian Citizen or a Canadian Permanent Resident.

[5] My first language is ___________________________, and: (check one)
I can read, write, and speak either English or French.

I cannot read, write, and speak either English or French without help from someone else, and I need the following kinds of help reading, writing, or speaking English or French:

_______________________________________

_______________________________________

_______________________________________.

[6] The highest level of schooling I have completed is: (check one)
Less than High School.
The last grade I completed was grade _______.

High School.

Technical or Trade School. The institutions I attended and certificates/diplomas I received are:

_______________________________________

_______________________________________

_______________________________________.

College or University. The institutions I attended and certificates/diplomas I received are:

_______________________________________

_______________________________________

_______________________________________.

[7] I am currently: (check one)
Unemployed.

Employed as a ________________________________.

[8] I have been employed in these jobs with these employers in the past five (5) years:

	Start Date
	End Date
	Employer
	Job Title
	Monthly Salary ($)

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


[9] I applied to Legal Aid for coverage in this matter on the _______ day of ________________, 20____. Legal Aid did not appoint a lawyer to represent me. I have attached the letter from Legal Aid informing me that my application for coverage was denied as Appendix “_____” to this Affidavit.

[10] I appealed Legal Aid’s decision to deny me coverage to the Regional Committee on _______ day of ________________, 20____. My appeal was denied. I have attached the letter from Legal Aid informing me that my appeal was denied as Appendix “_____” to this Affidavit.

[11] I appealed Legal Aid’s decision to deny me coverage to the Appeals Committee on _______ day of ________________, 20____. My appeal was denied. I have attached the letter from Legal Aid informing me that my appeal was denied as Appendix “_____” to this Affidavit.

[12] It is my belief that the criteria used by the Legal Aid Society to decide whether to fund counsel has no direct relationship to the accused person’s ability to defend himself or whether or not he will receive a fair trial if he is denied counsel. 

[13] I have attached my Income Tax Returns from the Canada Revenue Agency for the following years, as Appendices to this Affidavit:

	Year
	Appendix

	
	“             ”

	
	“             ”

	
	“             ”

	
	“             ”

	
	“             ”


[14] I have contacted at least three (3) private lawyers who practice in or near _________________, Alberta, and who practice criminal law. I asked them how much they would charge to defend me at a trial in this matter. They estimated it would cost about this much to defend me at trial, and requested a retainer of about this much:

Lawyer #1 - Trial: $____________ - Retainer: $____________,

Lawyer #2 - Trial: $____________ - Retainer: $____________,

Lawyer #3 - Trial: $____________ - Retainer: $____________,

[15] I currently have the following assets:

	Asset
	Estimated Value

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


[16] I currently have the following liabilities:

	Liability
	Estimated Amount Owing

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


[17] Since I was charged, I have not been able to save enough money to hire a lawyer to defend me because:

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________.

[18] I do not think I will be able to properly represent myself at my trial because:

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________

_______________________________________.

[19]
I make this affidavit in support of the within application and for no improper purpose.

SWORN BEFORE ME at the City
)
________________________

of __________ in the Province of 
)


Alberta this ____ day of _________,
)

1.  



)

__________________________

A Commissioner for Oaths in and for the Province of Alberta
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